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This was a procesding by mandate on the part
of the a; llee ngainst the appeliants. The ap-
peller, In his pelition, alle gidl that he was a cill-
sen of resided in
schioo ¢ towaship,

Marion county, la the sald statle; thal he was

the fatherof 1wo children, Mary and Edwsrd

Qarter, and the grandfsther of Lacy and John

tarter, nll resided with him: that he

Was & negro African descent, aund that

sald children and grandehildren were all

fall blood and of the samie descent;
that nls chikiren and grandcliidren were
respec Ively of the age Laatl entitled thom o the

b: neflis of the commaon =chools in the sald dis-

triel : that thers was & common schoal for white |

ahlia:en in progre s in sald disirict and thiat |
his sajd children and grandehlidren presented |
themeel g2 ul Lhe school boawe In -ald distriet
and demanded admission, aopd 10 be tsuahit
thereln wilh the white ohlidren, but |
were refused admittance by the appel- |
lees, wnd Cralg, the dliector and |
sehonl, fer the resson that the
d ) 4 asclhh ol for white chilldren and
not for negro chlldren; that after the refussi
aforesaid he caused (o be served upon the appel-
Innt » wrliit-n ues: and demand that hils
satd children and grandebldr-n should be re- |
eaived Ll in the sald schiool with the
whits ¢ dren of sald district, but they were re-
fa~ed admissjon on ¥y on the ground that they
were negroes ; that sald appe lanis M_'.-.I All other
pérsons hia wholly !:t‘l.;lt cled, falls d and re-|

Pryssial 18 neglecs, and retose to provide

By 4 ‘ n said dlsiriet, ny adjoining
Istrict  [s enough

dixtn | ! chitldren or|
graudehildien 1 attend scholars
and ths by Treasoh tha pr

mises his

said ot irn and grandchildren are dentled mil

opportunily to s tend any schiool fo sald distriot

or els«w ber 0 the meightorhood, as 1o nght
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The app s appealed to the general term,
where the Judgment of the spec. at termn was af-
firmed.
The error asslgned iz, that the Supasrior Court, |
n genersl term, erred i alirming the judg-
ment Of Lthe court 1o speclsl termi. |
The gues jon presented for declsion s, |
whether Lhe conari below erred In overruling tne
demurrer o tije complaint, 1 eorrect 8o atlon
of which will depend upon the proper construe-
tlon be plaexd opon the constitntion and
siatn ' es of Lhils state, and (he consiitation of the
United :and a8 preliminary to the con-
slderation of the grave constilational questions
arising o the recond, weé prooead to inguire
W hat provisis gisia ure has made for the
edacalinn » and colored childr {
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TATE LEGISLATURE.
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ownonsd and elties o
he ages of six and twent
vears exclusive of m - rried perso i
the offloers and Rgeucies sysilem, thi
d means of earry on, fod locating
iblishil 32 senools and carrying them on,
ballding school houses, and employing
teacih s It was essentially white—none
but wi itechiidren between the named nges, and
who were unmarried, wer: entitled to iis privi-
legen, G Stal., $4—72; Drapler vs. Carbridge, 2
Ind. 24,

At the session of the legislature of this state
next afler the ratifieation of the XIV. amend-
ment 1o the constitution of the Uniled States, an
ael. was pas-ed by the general assembly of this
state, entitled “An aect to render taxation for
sommon +chool purposes uniform, and to pro-
vide for Lhe sducatlon of the culored calldrea of
Mae sinte,” which was approved May 13, 186%: and
isas foliows:

BECTION He it snacted by the general as-
sembly of the siate of Indiana, That in assessing
and collecting laxes for school parposes under
existing laws, all property, real and personal,
subject 10 laxation for state and count!y pur-
poses, shull be axed for the support of eomgmon
Beho boutl regard to the riee or color of the
swuerof the properiy. y

SEC. 2. All etlidren aof The proper nge
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The trusiee or trustees of each lown.
ship, town, or elty shall organize the colored
ahiidran into separate sehools all the
rights and privileges of otner schools of the
wwnship: Frovided. There are not Ao sufficient
number within attending distanees, the several
distiriets may be consolidated and jorm one dis-
trict. butlf there are nol a suMecient number
within ressonable distance to be thus eonso.i-
dated, the lrastee or trustee’ shall provide such
other means of edueation for said children as
shall ase thelr proportion, according to number,
of sehool revenue te the advanlage,

Sge. 4. All laws relative to school mattlers, not
inconsistent with this act, shsll be deemed ap-
plieable 1o enlored scuools.

Sen, 5, Whereas, an emenfenoy exists for the
immetiate laking effect of this act, the same
shull be iv force from and after Its passage. 3
Biatutes, 472,

Prior 1o the passage of such acl, the assessment
of taxes for school purposes had been confined
lo the vroperty of white persons, The first sec-
tion provided for the ievy and oollection of a
tax for school purposes upon ail the property
within Lb - stale subject to taxation, without re-
gard to the race or color of Lhe owner,

The second section adds to the enumerntion,
directed in section X1V of theact of March 8,
1885, mll colored children of the proper age,
within the state, and direels them (o be enu-
meratad at the same tims with the white chil-
dren, bul in & separate ist or class from that in
whieh the white enlldren are enumerated,

The third seclion commands the trustees of
eaen township, towr orcity in the state, to or-
ganize Lhe colored eblidren therein, into SEpar-
#1e schools, with all the rights and privil of
wiiite sehools o the particalar township, town
or city. Bu. if the number of colored children
wilhin altendiog distance are not sufficient to
organize a school, the trustees may consolidaie
severa distriets Into one for that purpose. And
if the number of enlored children within res
sonanle nitending distance are not sufficlent o
be thus consolldaied, the trustees shall provide
snch other means of edueation for susircolored
ehilidren as shall use their proportion, sccorain.:
o numbers, of the school revenue to the best
advantage,

The fourth section makes all laws relative to
sehool matiers, no' inconsistent with tne pro-
vislons of lhe act, applicab.e to colored schools.

CONNTMIUTIONALITY OF THE A(CT.
It In, in the first place, ciaimed that the act of

May 13, %, Is In confiiet with section 19 of arii-
¢le 4 of our eonstilution, which provides 1hat
e ery net shall Yembrace bul one sobject and
ma lery properly connec'esd therewilh, which
rat il be exprecsed In the title,”

v LLluR Whe sulyése of 1Ye net s esonmon
sehonis, and thal the laxe lon of the property of
8l persons ror #chool puorposes llllg Lthe enu-
meration of apd providing sehoois for the colored
ohilidren of the stale are properly connected
with the sabject of the «ct. We have s0 fre-
Gusutly placed a eonstrucilon apon 1he above

haviug

| riving at

| ble 10

| natural

quoisd seaion that that we do not deam i neo-
Gs=iry o re-txamine the qnestion. We cite the

Inte ease of the State on the relation ol Pitman
vs. Tuoker, lndiana, where many of the cases are
c"l‘t'.dl.n very plain and obvious to us, that by
the supplemential not of May I3, 189, the leg s-
lature has provided ior the sduoatl n of the
white and colored chlldren of the slale In S p-
arale sochools, and the question presented lor our
deciston is, whether such legisintion is in con-
fliet with the conusthiution of this stale or the
constitutlon of the Unlted states.

It iscontended that the act in question is re-
pugnant tos etion 2 of article 1, and seellon 1
of articie 8, and they are: “sectioua 24 The Gen-
eral Assembly shall not grmant to any cllizen, or
class of citizens, privi eges or immu .ities which,
upon the same lerms, shall not equally belong
to all citizens.” 1 G. & H., &4,

Seotion 1, article VIIL (1 G. & H , 45), declar-
that “knowledge ana learning, generally diffus
throughout o community, being sssenilal 10 the

reservation of a free government, it shall be
F e duty of the licuerar‘.&-ﬂemh! 1O eRCOUrags
by all sultable means, moral, intell ¢iual, selen-
tifie, and agriculiural improvement, and (o pro
vide by law fora genceral and unifofm sysiem
of common schoois, whereln tuition q!mll be
withou! eha:ge, and equally open to all,

It is Important that we should settle in ad-
vanee, the rles by which we are 1o be gulded
In placing » cunstroction upon the counstitu-
tional provisions ab ve guoled.

o the State vs. Gibson, 8 Juod. 5359, we held
that it was seit!ad by very highauthority tha,
in placing a construc ion upon a wiltien constl-
taution, or any clavnwe or t thereo’, a court
should look to the history of Lthe times and ex-
amine the state of things existing wnen the con-
stitailon, or any part thereof, was frammed and
adopied, 10 ascertain the old law, bt e mischiof
and the remedy. The court should also look wo
the nature and objects of (he particalar powers,
duties and rights in question, with =l the aids
and lights of colemporary history,a dgive (o
the words of each provision just such opgration
and fore ,consistent with thelr legitimat"mean-
ine, as will falrly serve the end proposed. Ken-
dall vé. The Unl'ed States, 13 Peters, 24; Prigg vs
The Commouwenith, 149 Pelers, 530, )

Iu the slaughter-house cases, 16 Wallace, 56, the
same rul s were lald down and Diastrated with
great force by reterence to th « history of the
timues and condition of things which brought

{ about the recent smendments to the co.stitu-

tlonof the Un ted Sintes,

Judge Cooisy, In his greal work on Constita-
Liona Limitailons, 09 M save:

“A eardinal rule In st-al!ng with written in-
stramenis is, that-they sball rec-ive an unvary-
ing lnterpretation, and that thelr practical con-
stanction 18 to be ualform. A constrociion is
not wbe made to mean one thing at one time,
and another at some subsequent lime when ely-
cumstAances may have so cbhanged, &8s perbhaps
to mnke a different rale o the case seem desira-
ble. A principal share of the beuefl expected
Irom written eonstitutions wouald be lost if the
rules they established were so flexible as to
bend 1o ciream-<tances or be modided by pablie
opinlon. It is with special reference 10 Lhe
varylog moods of public opinion, and with a
View 10 pauing the fundamentals of governs-
ment bayond their coniral, that Lthese Instro-
menis are framed; and there can be no such
sleady and imperceptible change in thelr rules as
Inheres ln the principies of the common law.
Iose benificent muxims of the common law
whiech guard person and property huve grown
and expanded untl they mean vastly more
0 us than tuey did o our ancesiors, and

more mibute, particunlar and per-
lHing In ithelir proteciions; and wo may con-
nily look forward in the fature to still far-
ther modifications in the direction of improve-
ment. raollosentiment and wetion effect such
chauges, and the courts recognize then, but a
court or legisiature which should allow a change
lo publie senlment to influsace it in giving
consiruetion to a writlen constilution noit wal
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| ranted by the inteation of 1is founders. would
| bejustdly chargeable with reckless disregard of

offic a, oath acd public duty; asd it I8 course

| could become & precedent these lnstruments

would be of lttle avall. The violence of puabiic

| passion i« quite as |ikely to be in the direciion

Of oppression as in any other; and the necessity

bills of rights in our fundamental laws lles
mainly in the danger (hat the legisilature will
be lnfluenced by lemporary excilements and
passions among the people o ad pt oppressive
enaciments, ‘hat a coart 15 to do, therefore, s
fo declare the laws as written, leanving it to the
people themsel ves 10 make sueh chauges as new
circumstances may require. The meaning of the
consiitution is fised when it 13 sdopted, and it
Is ol different al any subsequentlime when @
court has occasion (o pass upon It.”

Agnin the Jesrned aathor says: “The nb{wt
of consirnetion, as appll«d toa wrillén consiitn-
tion, is to glve effect to the Intentof the peopie
Inadopiing it, In the case of all written laws, it
is the intent of thelaw-giver that 1s to be en-
foreed.” ¢ ¢ ’

Another cardinal rule of construction laid
down By thi aa -hor is. that the whole Insira-
menl is to be examined in piscing a econstrac-
tion upon any portion or clause thereof. He
“Nor Is 1t lghtly to be infeired
teat any portion of a written law is
80 ambligzuouvs 6= to require in-
trinsiec aid in its construeotion. Every such in-
s'rument is adopted as & whole, and a clause
whilch, slandine by liself, might seem of dul.b'._-
ful tmport, may yel be made plaln by compari-
son withy other clauses or portions ol the ~ame
Inw. Itistherefore arule of construction, that
the whole is to be examined wito a view toar-
the true intention of each part, and
this 8ir Edward Coke regards the most natural
and genuin e method of expounding aslatute.
“f any sect'on (of a law) be intricate, obscure, or
doubtfai, the proper mode of discovering iis true
m- aning is by comparing It with the other sec-
tions, and finding out the sense of one clause by
the words or ubvious intent of another; ‘and In
making this comparison it is noi Lo he supposad
that any words have been employed without
occasion, or without intent that they should
have effect as part of the law. The rule ap.li-
cable lere ls, that effect s to be glven, If possi-
glble, to the whole lnstrument, and Lo every sec-
tion and clause. 1f different por ions seem to
coufliet the courts must harmonize lhem, if
practicable, and lean in favor of a construction
which w ill render every word operative, rather
than one which may make some idle and nuga-
torv.

“This rule is especially applicable to written
econsti.ations, in which the people
will he presumed to have expressed
themselves In  care nl and measured terms,
corresponding with the immense importance of
the powers delegated, leavin: as liitle as possi-
fmpiication. It is searcely oconcelvable
that a case can arise when a court would be jus-
tifiable in declaring any portion of a written
consiitution nugatory because of ambiguity.
Une part mny qualify anothesr 80 as (o restrain
iis operalion, or apply Il otherwise lhan Lhe
constructlon wonld reqguire If i1 stood
by ltseil; but one part 13 not o be allowed to de-
feal anolher, i by any reasonable construction
{he two esn be made to stand together.,”

in support of the above propostitions refer-
enoe is made in thenotes to the folowio _au-
thorities: Peoplé vs. Morrill, 21 Wend, 351; New-
ell vs People, TN, Y., 109; [McKoan vs, Devins, 3
Barh, 195; People wvs. Blodgett, 13 Mich., 135;
Uniled States vs. Fisher, 2 Cranch, 38; Bosley vs.
Mattingly, 14 B. Monreoe, B BStargis vs.
Crownlinshield, 4 Wheat, 202; Schooner Pan-
lind’s cargo vs. United States, 7 Cranch, 60;
Ogden vs. Strong 2 talne, C. C,, 384; United
States vs. Roy e, 1 Hemp, 4 ; Southwark
Bank vs. Commonwealth, 24 Penn. St., #6; In-
ealls ve. Cole, 47 Me., 5%; Me(:lns?' ve. Crcm-
well, 11 N, Y_,588; Furman vs. New York, §;
Sandf 16; People vi N, Y., Central R. R. Co., 24 N.
Y., 492; Bidwell v Wnitaker, 1 Mich., 479; Alex-
ander v8 Worthington, 5 Md., 471; Cantrell vs
Owens, 14 Md., 215; Case vs. Wildridge, 4 Ind., 61;
Putnam vs. Flint, 10 Pick, 84; Luod.ow vs. John-
son, 3 Ohio, 553; Distriet Township vs. Duboque,
7 lowa, 281; Patlison vs. Yuba, 13 Cal,, 175; Spen-
cer va. The State, 5 Ind., 74; Dow vs. Reed, 10 Pet,
524; Greencastle Township vs. Black, 5 Ind.,
56; Stowell vs. lord Yonch, Plowd, 365;
Broome s Maxims, (5th Am. ed. &l; vo. Lit.
31 A ; Allorney -General vs. Detroit & P. R, Co.,2
Mich., 138; le vs. Burn's, 5 Mich.. 114;
Manly va. State,7 Md., 135; Parkinson vs. State,
14 Md., 184; Belleville R. R. Co. vs. Gregory, 15 11l
2; l:(epto vs. Wardsbhoro, 30 Ver., 796; Brooks
vs, Mobile School Com., 31 Ala, 27; Dow vs. Du-
hols, | Harrison, 285; Dow vs. Schank, 3 Halst, 31;
Walcot vs, Wigton, 7 Ind., 4; People va. Pnrﬁy.
2 Hill, 3; Green ve, Weller, 32 Miss., &3); Warren
vs, Bherman, § Texas, #1; Quick va. Whitewater
township, 7 Ind _, 570; Gillons vs. ( n, § Wheat,
154; Smith on Statutes, sections 2 ém;aed,;.
wick on stat. and const. con. 229, 233, ¥5i and 252
An examing'ion of the above authorities shows
that they are l&snlnl and fally support the doe-
frines announ "

It is essential to a correct interpretation of tae
above provisions of our consiitution in the light

of the above rules of consiruction, that we
shouald look to the history of the thnes and exam-
ine the condition of things exi=<tin to and
atl the time of the adoption and 1alification ofour
present slate constitution, and compare the sec-
tions in gquestion with other portions and ¢'auses
of such constitation. We wiil limit our Inquirf;
into the politieal condition of the negroesin th
slate from the organization of our state govern-
ment in 18l6down to the ratification of Lhe 13th
lith and I5th amendments to the constitution of
the United Sta and evidentiy to their statutes
in other states of the union.

STATE OF THE NEGRO IN INDIANA,

Prior to the act of May 13,186, making taxa-
tion for common sehool purposes uniform, and
providing for the education of the colored chil-
dren of the state, (3 lud. Biat. 472), no provislon
was made for their educallon in thisstate, Asa
race Lhelr condition was one of marked and set-
tled inferfority before the law, belng rendered
strictly to the enjoyment of the three primary

rights only, and for & large portion of ilme
iegally prohibited from their fmll exercise, viz.:
the right of personal securily; *he right of per-
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I sonal liberty, and the right of private property.

Hut the p wer of exercising (hese rights
was  practically imhied In degree as
compared with the exerclse and enjoy
ment of the same rights by the white

race Thia was thelr most favorable eon-

'dition iz several states of the Unlon, they being

sdmitted to the egnal exe cire of civil and poilt-
leal rights and privileges with the whites {n but
one stste of the Union In nearly one halfl of
the siates of the Unlon, as a raee, they lived in a

slate of iife-long servilude, having no control of

thelr time or actions—no right 'o asquire prop- | years of age

erty—no lawial power 1o follow the promplings
of thelr own (houghis and judgments—thelr
lives and limbs—toelr minds and strength, the
property and sableet to the will of thelr masters:
aud, notwlihstandiog he proelamaiion
emancipation, this coutinued (o be thelr condi-
tlon, practically and in & large Jdegree, until al-
ter Lthe rafication of the Lith nnmendment to the

1855, 2 Kent's CUom. 7 Ed., side page S0—2055, and
note | 1o side page 58; sSeott & Sandford, !9 Hon,
903 ; =mith v, Moody, 20 Ind., 2%, Kev. Siat, 18351,
5555 1d. 1888, 408

¥ =ectlon 7 of article 11 of the constitntion of

18 6, it 18 provided that there shall be v either |

slavery nor involantary servitode in this siate,
otherwise than for the punishment of orimes,
whereof the Inrty shall have been duly con-
vieted. R.S. IKS, p 50

fection 2 of artcle 3 provided for an enumern-
tion of all the white male Inhabltanis above the
age of twenty-one years, K, 8, ISR, p 85

Hee lon | of articled limited the right of suf-

frage to the white male cf izems of the Unlisd
States, of the ageof tweuly-one, and who bad
resided io the state one year immediately pre-
ceding theeloction. R. 8. 18X, 41, .

By the wet of Febraary 10, (384, every such per-
son ooming inlo or belog brought into this siate,
wias prohibit d fiom residing therein, unless
bond with good and suffleient security, to be
approved by b overs-e - of the poor of some
township, was given on belislf of such person,
payable 1o tne siate of Indiana, in the pensl
sum of $0, conditioned that such person shoula
not, at any time, beeome s charge o the countly
In whicn sach bond was given, nor 1o any other
county in Lhe state, as also for sach person's
guod beharvlor, ete,

I providea penalties, likewise, for fallure 1o
comply wilh those provisions, consisting of hir-
Ing such person oul and applyl g the proce ds
to his penefit, and removal from *he state: and
by une imposed, vnd recovered by presen ment
or indictment, ‘or harboring anysuch person
faillng to glve the requlied bond

This act remalned upon the statute book of
this state, and continuea in foree for a period of
over twelve years; and received the judicial
sannction of the Supreme ourt of th state. Rev,
Stal. ISil, p. p. 375—G6; Rev. Stal, 1885 p. p, 418—
1197 the State ve, Unoper, 5 Black fd., 258 ; Lapli-te
Vs the State, Id., 88; Hicklana vs. the siale, S
1d., 385,

Article XI1L of the constitution of (his siale,
which 100k effecton Lhe firsi day of Novernber,
lzol, and sapers-ded the evnstitution of s, pro-
hibl ed negro 8 wnd mulalioes fom eoming ino
orsetuing in this sinte afier iis asdop fon—de
clared nll contracts witn such persons vold, and
made It an offcuse pue:i*«lmu.‘r‘l
than en nor mwe than

five tundr.d do

lars for any person to cmpioy them; and this ar- !

ticle was ubmlited, as n distinet propaosition,
the prople of the siate for the r arprovel or dls
approval.and was adooted by a vote of L9976 to
208, 1G. & Ho p. &; Dillon's Hist Ind. 3

Oither provisions of this cons itation exslnded |

negroes and mulatioes from the slective  rane-
chise—Ilrom kolding office (o the state oranv of
I8 deps: tnents—Iirom e enumerntion for sen-
atortal or repres niatlve purposes: and from
paticipation inall of the provileges pertaining
10 fus: and aotive citizenship—making o Wem o
separate and distine. ¢ciass of interiors bofore the
law, and

body, wich noeonsiitutional grant of priv ieges
and immunities ander the title of “eltizen’™ or
“citizens,” but leaving them In posses lon only
of the turee primary rights hereio'ore
toned 10p. All'y Gen'l, 506: 4 Un,
(47; Smith vs. Moody, o6 lud, 299,

This the constitaiion, and sunsequent recog-
nized and decided constitutional legisiation,
clearly establish. AcisJune I8, 152, 4 G, & H.
#i; Hatwood vs. The State, IS Ind, 102; Berk
shire vs. The State, 7 Ind. 389,

In the light of the foregoing history, constitu-
tional provisions, legislative acts and Judielad
coustruclions thereol, it I8 very plain and ob-
vious o us that persous of the African race wsre
nol in the minds or contemplation of the wise
or thoughtful framers of vur eonstitution when
they prepared and agreed upon the above gquoted
seciions, or of the people 0! Lhe state when Lhey

AL’y Gen'l,

ratified and adopled the constitution csntain- |

ing such provisions.

In our opinion, ke privileges and fmmuniiies
secured by section 25 of arilele | were not in-
tended for persons of the African race.lor Lhe se ¢~
tion expressly limits the enfos ment of such priv.
lleges snd !mmunities w citizens, and at that
Umn negroes were nelthier citizens of the Unlted
Siates npor of tods siate. It wus held by this
couri in Sears vs. the Board of Commissioners
0! Warren eounty, 36 Ind. 267, that the privileges
and immunities secured by the above (quoted
sectlon were lntended for citlzens of this state.

Nor, In view of the other provisions of our
constitution, and In the light of the ruies of con-
struction before stated. can it bes successfully
maintained that the provi-tons of section )
article 8 were Intended for the children of
African race. It is unreasoaable 1o suppose that

to that race the right of eitizenship, of suffrage,
of holdiug office, of serving on juries and of
lestilying as wituesses in any case where white
eavy pains aod penalties,
emigration of that race into
intended to provide for the education
of the children of that race in oor com-
mon schools with the white ehildren of the
alate.

The publie sentiment of the state at that time
was unfriendly to theé African r:ce and their
participation in governmental affairs, and de-
manded their exclusion from the state: and it
is not for us to say, sitting here, whether such
policy was wise or unwise, aud we speak of it
only asa matter of history having a bearing
upon the gonstruction of our const tiution,

An applicallon of the rales of construction,
heretofure laid down, to the various provisions
of our constitution, wili coneclusively demon -
strate that the provisions of the seciions under
examination bave no application to the children
and grandchildren of the appelle:,

Une of the eardinal rules of constraelion is,
that courts shall give effect to thie intent of tha
framers of the instroment and of the pedple in
adopting it. Then, as it 1 man'fest t
the framers of Lthe constitution nor the people in
adopting 11, Intended that the ehildren of the
African race should participate in the advan-
tages of a general and uniform system of
common schools, we possess no power {o adjudge
Lo lhem what was not de=igned for them.,

Aunother rule of construction Is, that in placing
a constr otion upon one sectlon or elause, courts
are required to examine the whole instrument
and to give effect, If possible, 1o the whole Instra-
ment; and if different portions seem to conflict,
the courts mus: barmonize them, if practicable,
and lean in 1avor of & constrooction which will
render every word operative, rather than one
which may make some idfe and atory.
There is bul one consiruciion which will pre-
serve the unily, harmony and consistency of
our state consiitution and that is to hold that it
was made and adopted by and for the exclusive
use and enjoyment of the white race. Anyother
canstraction would convict tne members of the
constitatonal convention and the voters of the
State of the grossest incousistency, absurdity
and Injostice. It would be monstrous to hold
that the framers of the eonstitution in adopting
and the volers of Lhe state In ratifying it, In-
tended that the common schools of &ne state
should be open to the children of the African
race, when, by the same instrument, that por-
tion of such race, as then resided in the state
were denled all political rights, privileges and
immunities and the farther em&mtlon of that
race into the state was prohibi by the thir.
teenth article of the constitution, which re-
elved the aimost npanimous approval of the
volers of the state.

Another Important rule of construction is
that the meaning of & constituion is fixed
when it i3 adopted, and it is not different at any
subsequent time when a court has oceasion to
pass upon it. A constitution is inflexible and
ean not bend to clrenmstances, or be modified
by public opinion. 1t is, therefore, the duty of
the court to declare the law as is writien,
leaving to the people lu their sovereign capacily
o make such changes as pnew circumstances
may require; and in mlv; opinion, using the ap-
propriate and foraible mgm of Judge Cooly :
“A courtor legislatare whichsshould allow a
change in public sentiment fo Influence it in

ving construction to a written constitu-

on not warranted by the Intentlon of Its
founders,would be justiy chang=able with reck-
less disregard of official oath and public daty.”
The views whi'h we have expressed are greatly
strengthened and enforced by the constructien
which this coarl placed upon a section of the
coustitution of 1814, and of an act passed while
it wasin foree,

Section 1 of artlcle § declares that “knowledge
and learning rally diffased throughout a
community, belng essential to the preservation
of & free government and s Iing the oppor-
tunities and sdvant of aducation throungh
the various parts of the couulry, being hl{:?ﬂy
conduclive to thisend,"ete. * ¢ o Ty
general assembly shall, from tme to time, pass
such laws usshall be calcolated to encourage
inteileetual, scientifical and agrienltaral im-
provement, by allowing rewsrds and immani-
ties for the promotion and lmrmwmt of aris,
seiences, commerce, manufaciures and natural
history, and to countenance and e the
principles of humanity, industry and moraiity

Bectlon 2 of said ariicle proviged that “it
shall be the duty of the feneral nssemnbly, as
soon ns clreumsiances will permit, to provide
by law for a general system of education
ascending In a regular g tion from townshlp

the farther
the state,

' sehiools,
constitation of the United States, Decamber IR, |

| ever those Tl‘hi'-:. As 1

3y flane of not leexs |

Ela‘ ing them politically In a separate |
| before
| power to declare the rights of
| without interference from the
men- |

1 of;
he |

| csive such construction as will ald the cluim
the framers of the coustitution, who had denied |

! tlon, nrr prohibited by
| sarved 10 the states res

"rSon Was & party, asd had p:oh:ibited, under ! ple;” and the power toflx the gualifieations et

hat neither

schools to a state university, whereln tultion
shall be gratis and equally free to all”
M35, pp 45 and 49,

While the above constitntion was in foree the
leglslaiure provided 1or s general oommon school
system, the H2d section of which sct was as fol-
wows: “When any school is supporied In auy
degree by the public school fund, or by taxa-
tion, s long as the mouey 50 derived shaii be
expended therein, such sehool shall be
and free o all the white chiidren resident wit
the distriet,
" Chapler |5, K. 8., 18438, p. 22,
In the case of Lewis va. Henly, 2 Ind., 552 this
court was regnired (o

Lo the sohools wi b the white children, and that
the legislature had the right under the constitu-
t on 10 exclude negro ehildren from our publie
It was further held that, sithough the
nogroes might be entitled o shars In the fands
derived (rom Lhe saie of lauds donated by Con
gress, vel they would have 1o do %0 in separate
schools, and not in schools with white enildren.
Both consiitations provided for s gensral and
uniform system of common scnools: both pro-
vided that the tuition should be free and the
schools equally open to ail. Boith constitutions
deprived (he negroes of all politieal rigirts, If

| the legislature, under the constitution of 1816,

had the right 0 exclude the negroes f om the
pubile schiools for white children, 1t is difficult
to sée why It may not be done under the pres-
ent constitution.

Having reached Lhe troe sonstruetion of the

constiiuidon of this state, as 11 came from the |
hands of Its framers, and reeeived the sanction |

of herqualified voters, ithe next sfep 8 10 find
oul the extent of 1is gqualification or change
by the constitution of the United States

HEARING OF UNITED STATES CONSTITUTION,

Section 2 of artlcle 4, of the constitution o) the
United States declares, “that the eitlzens of each
state shall be entitled to all privileges and fm-
munities of eitizens in the ceveral states,”

This seetlon, al an early duate, recelvel a con-
slruction In the case of Corfle'd vs, Coryell,
which has ever elnce been recornlized and ap-
proved. Itrelates only (o “thore priviieges aud

immnuzitles which are fMandamental:” and
which may all “be eomprehended un er the
foll swing head- : protection by the government,
with the right to acquire and posses property of
every kind, and to parsue and obiain happiness
and salety, subject nevertheless, 1o such res-
traints as Lhe governme-nt may presceribe tor the
genoral good of the whole.™

In the sisughter house ecase:, the Supreme
Cour of th United States said, “it= sole pargose
was (o declare 1o the several states, that what-
ou g antthem 1o , our own
cltizens, or a8 you llmil or qualify, ar impose
resiriclions on thelr exarciss, the same neither
maore nor less, shall be the measuare of ithe rights
of rItizens of other states within your jurisdie-
tion.” It did nol compel the siate, nto whic:
the eltizens of another state removed, to allow
him the exeralse of Lthe ssamo rights whiech he
enjoved in the state from which he removed.
Corfleld wvs, l.'Jr'\""“. § Wash. Cir, |- I:&‘[J.. il
Sinaghter House Cases, 16 Wal. 76, 77 Bradwell
ve, The Siate, 1d. 158; Ward vs, Marviand, 12 Id.
43); Connur et al. vs. Exllo t et al.. 18, How. 591
Brown vi, Maryland, 12 Wheat, 445, 418; Ps ople vs,
Brady, 40 CUal, 1858; Story on the
sec'd. LNEG, 1,208 Cooley's Cous' itutional Lim. 15,
16, 397 ; Polter’s D'warris on Stat, 625, &4 : Sears vs
ihe Board, 36 Ind. 37: The JefMersonville B. k-
Co. va, Hendricks, 11 1ud. N, .

It is well settled by repeated decisions of the
federal and siale courts that with the excep
tion of the Hmitations imposed apon the pow-
of Lthe stat+s by section ten of article one
the con titutlon of the Unlied Stlalss
several Alles ware left fis
the federal unlon was jormed, with full
their cltizens,
federal govern-
of
unioy,
e

Qars
of

the

it is & famillar ruale
constitution of the
powers vested in
ernments by thelr respective
remain  unaltered and unimpatred,
80 far as they were granted 1o the government of
the United States, In oue of the states of the
union, colored ehilldren were entitied 1o admis-
sion into schools for white children, and 1o be
taught with whitechildren, and yet, If a person
residing in sach siate should remove into soms

1menl,
of the
NMovereign

that the

Siale gov-

80 exercised in the state
removed would be lost, because, L was not one

| of those fundamental rights which accompanies

the person,but a domestic regulation exclusively
Within the constitutional and legislative power
of each state, and to be regarded in the nature of
& domestie regulation necessary for the good of

| the waole people, or which the good of the peo-

pie of one stale, in their sovereign judgment, re-

quirad to be different from the regalation in

another, as best securing “the gedcoral comfort
and prosperity of the state.”

Story on the Constitution, see's 1553, 149

Cooley 's Const., Lim. 573, 574; 2 Kent's Com. side

v Op. ALY Gen'l 425; Commonweddth vs.

7 CUush. $4: Tho City of New York ve Milu,

at, 158; Slaoghter House Cuses, 16 Wal. 62:

radwell vs. Tioe Blate,ld. 1530 ; Thayer vu. Hedges,

22 ind. 252; Potter’

It Is very plain that the tenth amendment of |

the constitution of the United States can not re-

the appellee. 1t deciares “that the powers no

delegated to the United States, by the constita

it to the siate, are re
tively, or Lo Lhe peo®

the ciuizen of the state, and 1o establish hils
righis In the state, s of the PI'JWQ rs expressly re-
served to the state by this amendmen ; for
there is no exgrm limliation of the power of
the siates, in the federal constitution In this re-
spect, a8 It then stood, and such limitation
could not exist without express mention. Rawle
on Constitution
1ion, sec. 1,04 : Works of Webster, vol. 4, o, 822;
Cooley’s Const. Lim., 19; Federalist, 140;
Slaughter House Cases, I8 Wal., 70, 71, 72, 74;
Barron ws. Baltimore, 7 Pet., 24: Smith ws,
Maryiand, 183 How,, 71; Pervear vs. Common-
wealth,5 Wal., 475; Barker vs. People, § Cow,,
G88; James vs, Comonwealth, 12 8, & R, 221;
Jane ve, Commonwealth, 3§ Met. (Kv.) 1%; Lin-
coln vs, Smith, 27 Vi, 830; Warren vs. Paul, &2
Ind., Zis; The State ex rel. Lakey, 32 Ind., L
That the views hereinbefore expressed eor-
recily represent the relative powers of the
federal and state governments at the close of
the great clvil war and wuntil after the ratifi-
cation of the amendments o the constitution
of the United Btates, which followed the termi-

natlon of that contest, can not, we tinlok, be |

suceedsfully controveried.

We next proceed to determine whether such
amendments, or either of them, has worked a
change, and, if 1t has, 1o what sextent.

The thirteenth amendment was proposed by
Congress on (he first day of February, 185, and

declared by the secreiary of state 10 have been |

ratified December 15, 1865, It declares that
neither slavery nor Involuntary servitode,
exeeptas a punishment for erime whereof the
party shall have been duly econvicied, shall
exist within the United Siates, or any place
eubject to its Jurlsdietion; and Congress
shall have power o enforce this article by ap-
propriate legisiation. 3Stat., (Davis' Bap.,) 570,

This amendment was to preveant any question
in the futureas to the effect of the war, and the
president’s proclamation of emancipation upon
slavery ; and its obvions purpose was to forbid
all es anltl conditions of African slavery.
Slaughter House Cases, 16 Wal 08, 69.

1t had noother office; and its real effeot was
more for the future than the present. As to the
matier of social and political rights the Atrican
was left just where section §7, artiele 1, of our
state constitation left him, and subject to all the
inconveniencies and burdens inecident to his
color and race, except his former one of servi-
tude, He wunimmon whose place and office
in the politie, was yet 1o be designated and
established. He possessed no iti rights, in
the usual and proper sense of that term, through,
or had none conferred by this enactment.

Following Lhis constitutional amendment, the
elvil rights bill of April 9, 1566, was enacted by
Uongress, Lthe first section of whieh declares who
are citizens of the Unlted States, and specifies
certain rights which shall be accorded to such
cliizens in the states and territories, and the
residue 1s made up of pains and pevaities for
violation of the hts songnt to be conferred,
and the machinery for enforeing its provisions,

It is not worth while 10 enquire info the effect
of this act, or whether the federal constilution,
which made eitizens of the different states citi-
zens of the United States, could be changed by a
simple couf'raaulonnl enaciment; for it is clear,
admitting it to be wvalid, that It does not relate
to, nor bear upon the right claimed In this case
for it purports only to confer upon nagmu-mf
mulattoes the right, in every state and territory,
to make and entorce ::somrmn.ull Lo sue, be par-
ties, and give evidence, to Inherit, dpnmhne
lease, sell, hold and convey real and personal

roperty, and the full and equal benefit of all

ws and proceedin for the securily of person
and property as euF:}ed by white citizens, and
subjects them to like pains and altles, 3
Biat. Ind. 588, In this nothing Is lefl to Infer-
ence. Every right intended is s fled.

The 14th. amendtget& to the Jec.}ewuemum;
tion was proposed ngress July 18, an
declared I':)y the m{"elary of stite to have been
ratifed July 25, 1888, 1t consisis of several see-
tions; but section 1 is the only ane necessary o
Ihis examination. [t declares that “all persons
born or naturalized in the United States, and
subject to the jorisdiction thereof, are cilizens
of the United Siates, and of the state w n
they reside, No state shall make or enforce any
la w which shall abridge the privileges or immu-
mities of clilzens of the United Stales; norshall
any state deprive any person of life, liberty, or
property, without due process of law, nor
to any persone.within its jurisdiction the synual

1874.
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this amendmey
nelther of these were denied 1o lh-:m' In Hflut!

stute before the adoption of this smes dmaent
Atall events, the staty os classifying Lhe \‘-nu‘h.
Of the stale for school PUIPOSEs On the buss ‘nf
Color, and the declsions ol th s court {n relution
| thereto, were not nr all based upon a deninl
that colored persons wera ci lzens, or that :1{.' ,
fre entitled to the equal proiection of ihe '.wz
It would seem. then. that these rnt"'\’tlr];ﬂ-
of the smendment contain nothing ﬁm?h'.-nn
| With the tatate agf orizing the elass ficall 1
1 1(]"!*\754111. nor the th“‘“.‘i‘ll.“i ]I-"vIn.‘uv..“ r:;-':;l‘{
touching the point in cantrove 5y 1o "!'1'- t:w
| Nor do we undersiand hat the CONIrnry !v;
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Hou of this clnase, We are Lol aware that
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HAL most, the fourteenth amendment only
sdditional £ ar-

anly of equality of rlghts 1o that Already se-

“The question. the efue, under consideration
is the same that has, 8s we havi seen, been
heretofore determined In 1his state. that a class.

ar-

to price, ele., 1O a corporation created by it, for | POses upon any basis which does not exclude

twenty-five years 1o build and maintain slangh-
ter houses, - te,, and prohibited the right to all
others, within a certain loecality), **would con- | cured
stitute this court a perpetusl censor upon ali |
legisiation of the states, on the civil rights of | U8,
authority to nullity
such as it did not approve as coasistent with
those rights, as they existed at thé time of the
| adoption of this amendment.
| *The argument, we admit, is not always the | are require ;
| them, and (o which they

their own clilzens, with

most conclusive which is diawn from the .con-

sequences urged against the adoption of a par-

ticular construction of an iostrument. But

| education=l

elther class from eq al sch ol advantages, is no
Infringment of the equal rights of citizens se-
v the constitution of the state,

We have seen that the law, in the ease before
works no substantial inequailty
of  school privileges bet ween the
chiliren of boih classes In the locality of ihe
parties, Under the lawfuai regulation of equal
rivileges, the chi dren of each elass
it attend the school provided for
are assigned by those
having the official fontrol of all. The laintiff,
then, can not elalm that his privilgges are

when, as in the case before us, these conse- | abridged on the ground of inequality of senool

quénces are so serious, so far-reaching and

| vading, o great a drrm':urz- from Lhe str clure

anda spirit of oar insiliations; when the eflecl
is 1o fetter and degrade the g
by subjecting tnem 10 the control of Congress,
in the exercise of powers beretofore nuaiversally
conceded to them of the most ordinary and
Mudamentul characlter; whea in fac:
ically ehanges the whole theory of the relation
ol the state and federal governmen!s 1o eaech
other and of bolh these governments to the
people, the argument has a foree that s irresis-

] tible, in the absence of language which expresses

such a purpose 100 elearly o admit of doubt. We
jesults were ln-
tended by the Cougress which proposed these
amendments, nor by the legislatures of the
states which ratifled them.”

Third. “Norshall any state deprive any per-
son of llle, liberty, or property, without due
process of law."

This clause is the same contalned in the fifth
amendment to the constitution of the United
States, but there applled to the action of the
federa! government, and here placed asa check
upon the siates. But the constitution of our
state, and perhapsof all the states, contain just
such a provision, so that it expresses no new

rinciple, but isthe old runlein force since the
oundation of the state governments, It prohib-
its the states from depriving any person of life,
liberty or p Ly except “in the due course of
legal pr ings, according to those rules and
forms which have been established” by the
state, “for the protection of private rights.”
Cooley on Const. Lim. 35, 357; Westervelt vs,
Grege, 12 N, Y., 200,

Fourth. ““Nor deny to any person within its
Jurisdiction the equal protection of the laws,”

In regard to thisclause the Supreme Court of
this state,in The State vs. Glbson, 6 Ind., 29,
gay, il “seems to have been added in the abun-
dance of caution, for it rrovlda in express
terms what was the fair, logical, and just im-
plieation from what had preceded ii, and that
was, that the persons made citizens by the
amendment should be protected by the lawsin
the same manner, and 1o the same extent, that
white citizens were protected.”

In the ease of The State vs, Glbson, supra, this
court was called ugon to place a consiruetion
upon the fourteen h amendment to the constita-
tion of the United Stales, It was clalmed In
that case, that such amendment had abol-
ished the Iaws of this state prohibitic
the intermarrisge of negroes and whites. e
beld thas mnrrtage iIs a urely do-
mestie Institution, and subject to the exelusive
control of the state; that such amendment had
not conferred on the federal government any
power to Interfere with the institation of mar-
riage;: and that such amsndment had noten-
larged the powers of the federal goverument nor
diminish those of the states. We then sald:
“The fourteenth amendment coniains no new
grant of power from the people, who are inher-
ent, s o all power, 1o the federal gov-
ernment. It did nos unhﬁe the powers of the

vernment, nor diminish those of the
states, ¢ inhibitions against the states doing
certaln things have po force or effect. They do
not prohibit the states from dolng any act that
they conld have done without them, ° © ¢ =
The only effect of the amendment under con-

Elderation was to extend the protection and

blessings of the constitution and laws to a new
were made citizens
they were as much entitled to the protection of
the constitution and the laws as were the white
dulenll_and the states could no more deprive
them o pri\'llc?ru and immunitjes than they
could citizens of the white race. Citizenship

entitled them to the protection of life, liberty,

It radg-

{in the same school.

| under the

sary lmplication, del

per- | A&dvantages for his children, nor can he declde

where his children shall be instructed. or what
tescher shall performn that office, without ob-

state governments | n}ining privileges not enjoyed by v hite ol 'lzens.
v | Equality of rights does nol Involve the necs ssity
tof educating while and eolored persons in 1he

same schiool any more than it does that of edu-
cating ehilldaren of poth sexes in the same school,
or that different grades of scholars must be kept
Any clsssifleation which
preserves substantially equal sehool advantages
is no! prohibited by eitner the state or feaeral
constitution, nor wonld it contravene the pro-
vislons of elther. There (s (ben, no ground
upon which the plainiiffean claim that his rights ,
Hih amendment have been 1n-
fringed.”

The foregoing opinion, having been rendered
since the ra‘ification of the H4th amendment, is
directly in point and is entitied to great welght
and consideration, coming as it does from &
court distinguished for its learning and abllity.

RIGHTS OF THE STATE.
How far, theu, have these amendments opers-
ted to change the constitution of Indiana, or im-

posed limitations or restrietions upon the sover-
elgn power of the state?

We answer in the following particulars:

1. The state can not in the future, while a
member of the Federal Union, change her con-
stitution so as to create or establish slavery or
involuntary servitude, except asa punishmepn;

for erimes whereo! the party shall have been
couvicted—thus protecting the new class of citi-

%ens, l.e, n ~ and mulattoss, f i
again Mnmﬂnveﬂ'. e

4. Tho state can ot deny to, nordeprive a citl-
zen of the United S:ates, |, e., any negm or mu-
latto, of those national rights, privileges or im-
munities which belong to him as such eltdzen .

8. The state must recognize as i1s % sui &0y
citizen oi the United States, 1.e., any negro or
gurl::‘t’o. who Is or becomes n bona fide resident

e .

4. The slate must give to sueh, 1. e., to such ne-
gro or mulatto who Is or who becomesa bona fide
resident therein. the same rights, privileges and
immunities secured by her coustitutioa and laws
1o her other, L. e., to her white eitizens,

In our vpinion, such amendments have not in
#ny other respeet imposed restrictions or limita-
tivn npon the sovereign power of the siate.
From this it resuits that thereis no L.mitation
upon the power of the state, within thelimits of
her own constitation, to fix,secure and protect
the rights, privileges and Immunities of hercit-
izens as such,of whatever race or color they may

» 80 a3 1o secure ber own internal peace, pros-
perity and happiness,

This will preserve in their purity and vigor the
structure and spirit of om ecomplex system of
Fovernment, as it came from the handsof the

t and illustrions men, who achieved our in-
ependence and formed our marchless form of
vernment. Anlerior to the adoption of the
eral coustitution, the stales existed as inde-

pendent sovereignties, possess] supreme and
absolute power over aill questions of Joosl

and internal government. To the states the whole
charge of Interior regulation is left by the fed-
eral constitution, W hem,

and W the people
ther:of; all powers not expressly, or by nee!;s-
ted o the national gov-
ernment and not prohiblited to the states are
reserved to the states,

The constitution of the Uniied States Is the
bond that binds thie states in one federa! unlon,
It formed and provided the the con-

for
finvance and management of the federal gov-




